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MEMORANDUM OF DECISION

These two adversary proceedings were commenced by Plaintiffs David Freishtat and hislaw
firm, Freshtat, Burke, Mullen & Dubnow, LLC (hereinafter collectively “Freishtat”) requesting a
declaratory judgment by this court determining that the Defendants, Shirley Blair, individudly, and Blar
Temporaries and Staffing, Inc. (hereinafter “Blair Temps’), are precluded by the doctrines of res
judicata and judicid estoppe from bringing any clams againgt Freishtat for facts and matters arising
out of the services rendered in Freishtat’ s capacity as special counsd to the Chapter 11 Trustee in the
bankruptcy case of Blair Temps.! Plaintiffs have filed amended motions for summary judgment. After
aninitid hearing, the court denied the mations for summary judgment upon non-substantive grounds.
However, upon subsequent motions for reconsideration filed by Freishtat, the court vacated the Orders
denying summary judgment and held a hearing upon the amended motions for summary judgment and
the Defendants opposition thereto. The hearing took place on June 21, 2004, at the conclusion of
which the court held the maiters under advisement. For the reasons set forth in this Memorandum of

Decison, the Mations for Summary Judgment are granted.

! The complaints ingtituting the above-captioned adversary proceedings were filed againgt the
respective Debtorsin each of the two captioned bankruptcy cases. The complaints seek the same relief
againg the respective Defendants.



BACKGROUND

On May 6, 1999, Blair Tempsfiled a voluntary Chapter 11 casein this court. The sole
shareholder of Blair Tempswas, and is, Shirley Blair, who has aso been during al relevant periods of
time, the presdent of Blair Temps. Although Blair Temps was origindly proceeding as a debtor-in-
possession in its Chapter 11 case, on June 4, 1999, this court ordered the appointment of a Chapter 11
Trustee. Janet Nesse (“Trustee Nesse”) was subsequently appointed the Chapter 11 Trustee for Blair
Temps. On February 26, 2003, aplan of reorganization filed by Trustee Nesse was confirmed by
Order of this court. The confirmed plan provided payment in full to the Six classes of damsand dso
provided that Ms. Blair would retain her interest in Blair Temps. Additiondly, Janet Nesse was
gppointed Plan Adminigtrator under the terms of the confirmed plan.

On September 3, 1999, Shirley Blar (“Ms. Blar”), individualy, filed avoluntary petition for
relief under Chapter 13 in this court. The Chapter 13 case of Ms. Blair remained pending until the case
was dismissed with prejudice on November 3, 2004 upon the motion of Ms. Blair. The Order of
Dismissd provided that the above-captioned adversary proceeding between Freishtat and Ms. Blair
would remain open. A plan was never confirmed in the Chapter 13 bankruptcy case of Shirley Blair.

One of the principa assets scheduled by Blair Tempsin its Chapter 11 case was a cause of
action agang the law firm of Shaw Fittman, LLP (hereinafter, “ Shaw Fittman”) asserting legd
malpractice in the representation of Blair Tempsin a dispute with Blair Temps primary asset-based

lender, Classical Financial Services, LLC (hereinafter, “Classical”).2 On September 17, 1999, in the

2 The Schedulesfiled in the Blair Temps case were signed under oath by Shirley Blair,
Presdent of Blair Temps.



Blair Temps Chapter 11 case, Trustee Nesse filed an gpplication to employ David Freishtat and the law
firm of Freishtat and Sandler to represent the Chapter 11 estate in bringing the ma practice action
agang Shaw Aittman (hereinafter, the “ Shaw Pittman Litigation”).2 The application provided that
Freishtat “will be paid on the terms of a40% contingent fee and will advance dl costs associated with
its representation, including investigative costs, expert witness fees and the like” No oppostion to the
application was filed with the court. On October 18, 1999, an Order approving the engagement of
Freishtat on these terms was entered by the court in the Blair Temps case.

No cause of action againgt Shaw Pittman was scheduled as an asset by Shirley Blair in the
original schedulesfiled in her Chapter 13 case. Nor was a cause of action againgt Shaw Fittman
scheduled on the Amended Schedules B and C filed by Ms. Blair on February 16, 2000 and no
application to employ specia counsd was filed by the Debtor, Ms. Blair.*  Moreover, no notice of
gppearance was filed by Freishtat as specid counsd to Shirley Blair for the Shaw Fittman Litigation and
no disclosure of fee as required by Federa Rule of Bankruptcy Procedure 2016(b) wasfiled in the
Chapter 13 case by Freishtat. Nor did counsd of record in the Chapter 13 case, Donna Williams
Rucker, Esquire, file any document dluding to, or noticing that Freishtat had been engaged to represent
any interests of Ms. Blair in the Shaw Fittman Litigation. In fact, the affidavit of disnterestednessfiled
in support of the Trustee' s application to employ Freishtat in the Blair Temps case clearly provided that

Freishtat would be representing Trustee Nesse in the Shaw Pittman Litigation. On December 20,

3 Subseguent to the engagement by Trustee Nesse, the law firm changed its name to Freishtat,
Burke, Mullen & Dubnow, LLC.

4 In a Chapter 13 case, the debtor retains possession of the bankruptcy estate’ s assets and
therefore, may prosecute causes of action owned by the debtor pre-petition, which causes of action
become estate property upon the filing of the bankruptcy case. 11 U.S.C. § 541.
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2002, however, Ms. Blair filed a Second Amended Schedule B and Schedule C in her Chapter 13
case. The Second Amended Schedule B includes a contingent and unliquidated clam entitled “Blair v.
Shaw Fittman” in the amount of $8,000,000.00 and another contingent and unliquidated claim entitled
“Blair v. Freishtat” in the amount of $7,000,000.00.> Nevertheless, nowhere in the record of the
Chapter 13 case of Ms. Blair isthere any indication that Freishtat was retained to represent the
individud interests of Ms. Blar in the Shaw Fittman Litigation.

On November 19, 1999, a complaint was filed by Freishtat in the United States District Court
for the Didrict of Columbia on behalf of Janet Nesse, Bankruptcy Trustee for Blair Temps, ingtituting
the Shaw Pittman Litigation. According to the record presented to this court, no amendment to that
complaint was filed adding Shirley Blair as a Plantiff, nor was any motion to intervene or other pleading
filed in the action on behdf of Shirley Blair, individudly, or as debtor in her Chapter 13 case.

After two years of litigation, the parties to the Shaw Pittman Litigation reached a settlement. An
interim Memorandum of Agreement memoridizing the terms of the settlement was sgned by Shaw
Rittman, Trustee Nesse and Ms. Blair, individudly, on April 23, 2002. The interim agreement was
subject to afina Release and Settlement Agreement to be executed. The final settlement agreement

was executed on April 26, 2002 by Trustee Nesse and on April 29, 2002 by Ms. Blair.®

> The Second Amended Schedule B was filed one month after a mal practice action was
commenced by Shirley Blair againg atorney Freishtat and his law firm (see infra pp. 3-4 and note 3)
asserting rights not previoudy aleged in any filing in this court.

® Freishtat’s Motion for Summary Judgment states that Ms. Blair executed the find settlement
agreement on April 29, 2002 and had her individua signature notarized on April 30, 2002. However,
the copy of the find settlement agreement attached as Exhibit 3 to the Complaint for Declaratory Relief
only contains the undated and unnotarized signature of Ms. Blair. Nevertheess, Ms. Blair concedes
that she, Trustee Nesse and Shaw Pittman executed the find settlement agreement on or about April
26, 2002.



On May 6, 2002, aMoation for Approva of Settlement and Payment of Lega Fees Pursuant to
Bankruptcy Rule 9019 (the “ Settlement Motion”) was filed in the Blair Temps bankruptcy case.” The
Settlement Motion states that Trustee Nesse obtained a settlement of the Shaw Pittman Litigation that
will dlow payment in full to dl creditors of the Blair Temps bankruptcy estate. Specificdly, the
Settlement Motion recites that Shaw Pittman offered and Trustee Nesse agreed to accept for the
bankruptcy estate of Blar Temps the sum of Sixteen Million Eight Hundred Twenty Five Dollars
($16,825,000.00) in settlement of dl claims of mdpractice brought in the action in the United States
Digrict Court for the Digtrict of Columbia. The Settlement Motion further states that “the principa of
the Debtor, her persond attorney, and corporate counsd for the Chapter 11 Debtor are dl fully
apprised of the Settlement and aware of itsterms.”

The Settlement Motion also addressed the legd fees to be paid to Freishtat. Specificdly,
paragraphs five of the Settlement Motion recites that the court gpproved the retention of Freishtat
based upon a contingency fee of 40% of the recovery plus reimbursement for dl cods. Paragraph six
sates that the out-of-pocket expenses advanced by Freishtat in connection with the Shaw Pittman
Litigation were “wel in excess of $1 million.”

The Settlement Motion was dso filed in the Chapter 13 case of Ms. Blair, to which aresponse
was filed on behaf of Ms. Blair by Donna Williams Rucker, Esquire. The response asserted that Ms.
Blair did not believe that the Freishtat fee gpproved by the court was 40% of the recovery plus

reimbursement for al costs and further asserted that the costs advanced by Freishtat of over $1 million

" Thisisarequirement of law arising as a result of the operation of 11 U.S.C. § 363(b) and
Federa Rule of Bankruptcy Procedure 9019.



were unreasonable. While the response admitted that a settlement was reached with Shaw Fittman and
that Ms. Blair executed the settlement agreement, it also tated that “ ... the Debtor did not waive her
right to be a Plaintiff in that case during the course of the litigation and, would have desired to be a
Paintiff inthe case” Ladtly, the response stated that Ms. Blair’s counsd was not made aware of the
terms of the settlement agreement until after it occurred. The response filed by Ms. Blair did not
chdlenge the specific terms of the settlement agreement nor did it challenge the adequacy of Freishtat’s
representation of Blair Temps.

On July 30, 2002, Trustee Nesse filed Amended Motions for Approva of Settlement Pursuant to
Bankruptcy Rule 9019 (the “ Amended Settlement Motions’). The Amended Settlement Motions were
filed in the Chapter 11 and Chapter 13 cases. On August 9, 2002, Ms. Blair filed aresponse to the
Amended Settlement Motion in her Chapter 13 case. Ms. Blair’ s response to the Amended Settlement
Motion contained only admit/deny statements. Specificdly, Ms. Blair admitted the alegations contained
in the Amended Settlement Motion except for paragraph five, where she denied that the terms of
Freishtat’ s fee was 40% of the recovery plus reimbursement for al costs, and paragraphs six, seven and
thirteen, which Ms. Blair neither admitted nor denied for lack of sufficient information.®

A hearing was held on August 19, 2002 to consder the Amended Settlement Motions a which

8 Paragraph six of the Amended Settlement Motion States that Freishtat actively pursued the
Shaw Pittman Litigation for over two years, paragraph seven states that Trustee Nesse obtained a
settlement of the Shaw Pittman Litigation and dthough Ms. Blair was not a Plaintiff in the litigation, she
iswaiving any clamsthat she may have againg Shaw Pittman and further sates that the Settlement
Agreement requires court gpprova in Ms. Blair's Chapter 13 case and paragraph thirteen provides that
Trustee Nesse submits that the settlement and waiver of potentid clamsisin the best interests of the
creditorsin Ms. Blair's Chapter 13 case because Ms. Blair isa creditor of Blair Temps and will receive
adistribution from the settlement proceeds that can be used as a source of funding in Ms. Blair's
Chapter 13 case.



Ms. Blair and her counsd, Donna Williams Rucker, were present. At the hearing, Ms. Blair was
provided with the opportunity to raise objections to the Amended Settlement Motions, however, no
objectionswereraised. Infact, Ms. Rucker expresdy stated that Ms. Blair was not objecting to the

terms of the settlement agreement.’ On August 23, 2002, Orders granting the Amended Settlement

% At the hearing held on August 19, 2002, when asked if Ms. Blair was objecting to the terms
of the Shaw Fittman settlement, the following response was offered to the court by Ms. Rucker:

MS. RUCKER: Your Honor, originally Ms. Blair' s position was that the agreement itsalf was
signed by her persondly, which would in effect relate to her persond bankruptcy case at the time when
she was not aware of the specific terms concerning her persondly. Mainly, she was not represented by
counsd a the initid signing and also with respect to information she believed that she had learned was
no [sic] so, namely that the award that was being given at the time would not be taxable.

She believed that the award, the $16,825,000 was going to be tax-free aware [Sic] at thetime
of the origind settlement that we had in this case.

THE COURT: Ms. Rucker, would you please come to the podium where | can hear you better
and make sure the record is clear? | have afew questions.

MS. RUCKER: Very well. Shadl | repesat, Y our Honor?

THE COURT: No. My questionis smply this: today, in court as we are today, does Ms. Blair
object to the approva of the settlement of the litigation with Shaw-Pittman, other than perhapsto the
extent that she obvioudy objects to the application for compensation of specid counsel?

MS. RUCKER: | bdieve a this juncture, Y our Honor, Ms. Blair is not objecting to the terms
of the agreement, notwithstanding what the Court hasindicated. The fees.

THE COURT: All right. So on the record today, you are stating that as to the settlement, Ms.
Blair's only objection is asto the amount to be paid specia counsd?

MS. RUCKER: With the Court’sindulgence, I d just like to check one thing, Y our Honor.
THE COURT: Very well.

MS. RUCKER: Thank you for your indulgence, Y our Honor. That is correct, Ms. Blair is not
objecting to the settlement termsiitsdlf.



Motions were entered in the Chapter 11 and Chapter 13 cases.

From the $16,825,000.00 received from the settlement with Shaw Pittman, Trustee Nesse has
distributed approximately $441,913.91 to Ms. Blair on account of a clam for administrative expense
filed by Ms Blar inthe Blar Tempscase. Additiondly, under the terms of the confirmed plan in the
Blair Temps case, Ms. Blair, as the sole shareholder of Blair Temps, will recaeive the rest and resduary
of assets of the estate after distribution to creditors™®

On June 13, 2002, prior to this court’s gpproving the Amended Settlement Motionsfiled in the
Chapter 11 and Chapter 13 cases, Freishtat filed an Application for Approva of Lega Feesand
Reimbursement of Advanced Costs and Expert Fees for Freishtat (the “ Application for Lega Fees’).!!
An opposition to the Application for Legal Fees was filed by Debtor, Blair Temps.*? The opposition
raises three issues and asserts, in part:

“On September 17, 1999, the Chapter 11 Trustee filed an Application to Authorize Retention

(Tr. of 8/19/02 Hr'g at 5:20-6:19.)

10 On April 15, 2003, a second request for administrative expensesin the amount of
$150,000.00 was filed by Ms. Blair in the Blair Temps case. On October 3, 2003, an Order Granting
Request for Payment of Administrative Expense was entered by the court, however, the payment has
not yet been disbursed by Trustee Nesse.

1 The application sought approva of legd fee in the amount of $6,730,000.00 (caculated at
40% of the gross recovery of $16,825,000.00). In addition, the gpplication sought reimbursement of
expenses in the amount of $1,741,716.00 for costs advanced by Freishtat in connection with the Shaw
Fittmen litigation.

12.0n May 24, 2002, Freishtat filed amotion to file his Application for Legal Fees under sedl, in
response to which severa partiesfiled objections. Subsequently, on June 13, 2002, Freishtat filed the
Application for Legd Feeswithout a sedl. The court notes that the oppaosition to the Application for
Legd Feesfiled on behaf of Blair Temps was filed with the court on June 4, 2002, before the
Application itsalf was filed without sedl. The court assumes that Blair Temps and/or Ms. Blair received
acopy of the Application for Lega Fees prior to its submission to the court on June 13, 2002.
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of Specid Counsd for the Trustee (the “ Application to Retain Specid Counsdl”) to retain
David Freishtat and Freishtat and Sandler to represent the Debtor in alawsuit against Shaw
Pittman, Potts & Trowbridge (* Shaw Pittman”)....”
“Chapter 11 Trustee' s gpplication to retain Speciad Counsdl was based on a letter agreement
dated September 2, 1999 between the Chapter 11 Trustee and F& S, which similarly states
‘subject to court approva, [F& S iswilling to represent you as trustee ... upon a40%
contingent fee” The letter further Statesthat F& Swill advance al necessary out of pocket
expenses on behdf of the Debtor...”
The three issues raised in the opposition were: ) that this court did not gpprove a40% contingency fee
plus rembursement of expenses, ii) that Freishtat violated Rule 1.5(c) of the Maryland Rules of
Professona Conduct by not gating in the engagement agreement that expenses were to be reimbursed
in addition to the contingency fee; and iii) that the Application for Legd Fees did not contain sufficient
information for the court to make a determination that the expenses for which reimbursement is sought

were reasonable.®

13 On Jduly 11, 2002, an amended opposition to the Application for Lega Feeswasfiled by
Shirley Blair, on behdf of Debtor, Blair Temps. The amended opposition raises the same three issues
asthe origind opposition; however, an affidavit of Shirley Blair is attached as Exhibit 1 to the amended
oppaosition. Paragraphs three through seventeen of the affidavit concern Freishtat’ s contingency fee
arrangement and the reasonabl eness of expenses associated with the Shaw Pittman Litigation. (Blair
Aff. 11 3-17). Paragraph 15 of the affidavit specificaly challenges certain expenses for which
reimbursement was sought by Freishtat. (1d. at 1115). Beginning with Paragraph 18 of the affidavit, Ms.
Blair raises severd concerns with the Shaw Pittman Settlement Agreement. Paragraphs 19 and 20
concern the tax implications of the Settlement Agreement. (Id. at 1 19-20). Paragraph 21 states:

After the settlement was reached, | learned that | was not a party to that litigation in my
individud capacity. Thiswasdueto F&S determination that | had a“week clam’”.
However, | was not told of the potentid to join the lawsuit while the case was pending
and did not waive, prior to this matter settling, my persond clams. | was & the
settlement conference and neither BLAIR'S corporate attorney, Sunanda K. Holmes,
nor my persona Bankruptcy attorney, Donna W. Rucker, was present. When the
settlement was reached, | wastold that my signature was required and | remained to
sign the document, which was prepared by |aptops after terms were agreed upon. | did
sgn arelease a the settlement conference releasing dl persond clams. | believed that

10



Theinitid hearing upon the Application for Legal Feestook place on August 19, 2002 (at the
same hearing where the court congdered the Amended Shaw Fittman Settlement Motions). Continued
hearings on the Application for Lega Fees were subsequently held on October 30, 2002 and January
8, 2003.* The contested issues related solely to whether the reimbursement of expenses wasto be
paid to Freishtat in addition to the contingency fee and whether such expenses were reasonable. At no
time was the qudity of Freishtat’ s representation of Blair Temps throughout the Shaw Pittman Litigation
chdlenged by either Blair Temps or Ms. Blair. At the hearing held on January 8, 2003, the parties
requested that the matter be continued to alow for an opportunity to seek mediation. United States
Magistrate Judge Charles B. Day gracioudy agreed to the parties request to act as a mediator.
Neverthdess, the mediation was unsuccessful and the fourth and find day of hearings on the
Application for Lega Feestook place on September 29, 2003.

At the beginning of the find hearing on the Application for Lega Fees, the following colloquy

took place with Sunanda Holmes, counsd for Blair Temps:

the settlement was in congderation of my clams and that of my company. However, |
am now told that | do not have any persond interest in the settlement funds received.

(Id. a& 7121). Paragraph 22 of the affidavit Sates:

| was required to sign the settlement agreement waiving my persond claims againgt
Shaw PFittman, even though | was not made a party to the lawsuit againgt Shaw Pittman.
| was asked to sign the document persondly and did not have the benefit of any legd
counsel. During the entire course of the litigation, | was told not to pursue any clams
againg any other individud entity.

(1d. a 1 22).

14 The patiesinitidly estimated that the hearing on the Application for Legd Feeswould take
two hours. Instead, the hearing was held over a period of four days.
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THE COURT: Thisis the continued hearing on the gpplication for compensation by
gpecia counsdl. The hearing so far has taken part of three days and there has been
about a eight-month or so period of time since the last hearing during which the parties
availed themsdlves of ADR, but unfortunately unsuccesstully.

Anything preiminarily before we recommence? Very well. According to the Court’s
notes, the time that --

MS. HOLMES: Y our Honor --

THE COURT: Ms. Holmes, I'm sorry.

MS. HOLMES: | just wanted to find out whether there was amotion to consolidate
that was pending before the Court that was filed by Dondd Temple s law firm, and |
didn’t know if Y our Honor had a--

THE COURT: There was amotion to consolidate?

MS. HOLMES: Yes, Your Honor. There -- as'Y our Honor may know, thereisan
adversaria proceeding againgt Freishtat and Sandler before this court as well, and there
was amotion filed asking that this court consolidate this matter with the adversarid
proceeding.”

THE COURT: | don't believe -- now, let me not speak rashly. There was an order
entered denying amotion for continuance.

MS. HOLMES: Yes, Your Honor. That is correct.

THE COURT: That was entered — that order has been entered denying that motion. Is
that what you' re speaking to?

MS. HOLMES: No, Your Honor. I'm -- I'm talking about a motion to consolidate the
current proceedings with the adversarid proceeding that’s pending before the Court.
My motion for continuance was based on that motion, stating that because there’ sa
motion to consolidate pending that this matter should be consolidated with the other
proceeding that --

THE COURT: When was the motion to consolidate filed, please? Hereit is.

MS. HOLMES: | believe Monday, September --

THE COURT: September the 22nd.

12



MS. HOLMES: Yes, Y our Honor.

THE COURT: The Court has not acted on the motion. Do you wish the Court to
condder it as a preiminary matter today?

MS. HOLMES: Yes, Y our Honor.

THE COURT: Wéll, given the length of time that’ s expired and the amount of testimony
and other evidence that’s comein in this gpplication, on what basis would the court
now consolidate this into an adversaria proceeding which has not yet reached an
evidentiary phasg, if my memory serves me correctly?

MS. HOLMES: Yes, Your Honor. The -- theissueisis that the proceedings that’s
ongoing hereis crucid to the dlegations that’ s been raised by Ms. Blair in her inthe
adversarid proceeding.

And, infact, dl of thefilings, the exhibits that the -- that Specia counsd, through
his counsd, hasfiled before this court in response to the motion for -- in -- in response
to the adversarid proceeding attach dl of the proceeding that’ s been ongoing in this
court so that clearly that the fact of this caseis clearly related to that -- those
proceedings.

And -- and, in fact, they’re using the rulingsin this court as abassfor res
judicata on those proceedings that’ s before the Court.

THE COURT: Wdll, they may or may not be abasisfor a preclusive effect, whether
it sresjudicata or collatera estoppe or some other doctrine of preclusion......

(Tr. of 9/29/03 Hr' g at 4:13-7:40).
Upon hearing further from Ms. Holmes and then from Mr. Freishtat, the court denied the

motion to consolidate as part of the following colloguy:*®

15 A subsequent examination of the records of this case and related adversary proceedings
discloses that the motion to consolidate Freishtat’s Application for Lega Fees with an adversary
proceeding could not have been granted because the adversary proceeding described by attorney
Holmes did not exig. The docket report in the case of Blair Temps reflects that a motion to consolidate
was filed by Ms. Holmes on behaf of Blair Temps on September 22, 2003 requesting consolidation of
the objection of Blair Tempsto the Third and Find Application for Compensation of Trustee's Counsdl
(which application wasfiled by Trustee Nesse's genera counsel, Stinson, Morrison & Hecker, LLC,
for work performed in the bankruptcy case) with an adversary proceeding commenced on September
23, 2003 by Blar Temps and Shirley Blair, individudly, againgt Trustee Nesse. Upon subsequent

13



THE COURT: The Court will deny the mation to consolidate these matters for two
reesons. Firg is| believe that the timing of the motion is unfairly preudicid to the
goplicant and is, in effect, so late into this evidentiary trid asto causeit to be
inappropriate.

Secondly, | see no advantage or disadvantage being afforded to elther party,
and only some red confusion and delay by granting the mation. The gpplicant, some
ggnificant time ago, filed the gpplication to be dlowed compensation. The hearingsin
this matter commenced and despite counse’ s optimistic prediction of how -- how much
time would be needed, constantly had to be carried over to new dates so that now we
arein the fourth part of aday to hear evidence. There' s been no redtriction on the
evidence and any part of evidence that needs to be put forward, there has been or will

review of the motion to consolidate, it became clear to the court that the motion to consolidate was not
related to Freishtat’s Application for Legal Fees, which was the subject of the hearing on September
29, 2003. Additionaly, the court notes that the motion to continue referenced by Ms. Holmes & the
September 29, 2003 hearing as being related to the motion to consolidate was filed by Ms. Holmes on
behdf of Shirley Blair on September 22, 2003. Said motion to continue requests a continuance of a
hearing scheduled for September 22, 2003 on the Third and Fina Application for Compensation of
Trustee' s Counsd, Stinson, Morrison & Hecker, LLC. Again, thisisadifferent matter than the issue of
Freishtat’ s legal fees.

The court further notes that on September 26, 2003, Ms. Holmesfiled (on behaf of Shirley
Blair) amotion to continue the hearing set for September 29, 2003 on Freishtat’s Application for Legd
Fees. This motion to continue, which was denied by the court on September 29, 2003, states that “a
motion to consolidate was filed in the maiter of Shirley Blair v. Freshtat and Sandler, et. al., on
September 23, 2003 before this court. That adversary proceeding is aso currently pending before this
Court.” The motion to continue goes on to state that “ Shirley Blair has retained other counsdl to
represent her and Blair Temporaries & Staffing in an adversary matter that was filed with this Court on
November 22, 2002." Accordingly, the motion to continue requests that the court consolidate the
objection of Blair Tempsto Freishtat’s Application for Lega Fees with the adversary proceeding
entitled Shirley Blair v. Freishtat and Sandler, et. al..

A review of thefilingsin the Chapter 11 and Chapter 13 cases and the related adversary
proceedings reflects no such adversary proceeding was commenced in this court on November 22,
2002, or on any other date, by Shirley Blair againgt Freishtat & Sandler, et. al.. Rather, the “ adversary
proceeding” referenced in the mation to continue is actudly alegd mapractice complaint filed in the
Superior Court of the Didtrict of Columbia on November 20, 2002 by Shirley Blair againgt David
Freishtat and Freishtat & Sandler. The four-count complaint assertslegal mal practice/breach of
fiduciary duty, breach of contract, negligent misrepresentation and fraudulent misrepresentation against
Freshtat & Sandler and David Freishtat. No basisis asserted in the motion to continue the September
29, 2003 hearing for the consolidation of an action brought in another court with an objection to an
gpplication for legal feesfiled in the bankruptcy proceeding. It gppears that Ms. Holmes confused the
various actions between the parties when she addressed the court at the September 29, 2003 hearing.
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be put forward by the parties as they deem agppropriate. Then the Court will decide the
matter. If this has an effect on some other matter that was started subsequent, so beit.

| do not know and | do not judge that today. But | don’t see where some party has
been unfairly restricted in presenting something to the Court in this application process.
Quite to the contrary, the Court has, so far, dlowed something like four times the
amount of hearing time that originaly had been asked for by the parties, and yet we are
to start again today. So | think that the parties have had ample opportunity to make the
record and will have the opportunities to complete that and then the Court will have to
make its decision, and that’s what this gpplication process demands. For that reason,
the motion to consolidate is denied.

MS. HOLMES: Y our — Y our Honor?

THE COURT: HM-hmm?

MS. HOLMES: Wdl, Y our Honor, the last time we were before Y our Honor when we
were to go to settlement discussions, Y our Honor has stated that you would send this

matter to arbitration if the parties could not resolve it through negotiation.

THE COURT: | do believe that dternate dispution resolution occurred with the
assstance of Magistrate Judge Day. Am | not correct?

MS. HOLMES: Yes, Your Honor. We did go to settlement discussion.

THE COURT: And | believe that it was reported to me that the parties were unable to
resolve the dispute. So it gppears that the ADR has occurred, but been unsuccessful.

MS. HOLMES: That is -- that is correct. Wdll, it’s not arbitration, but the second
request that we have, Y our Honor, is whether Y our Honor would reserve ruling.

THE COURT: Wel, it depends where we are a the end of the evidence and the
argument. Now, where we left off was that the gpplicant had completed dl evidencein
the applicant’ scase. So at thistime | turn to the objecting party and ask you to begin
with your evidence,
MS. HOLMES: Y our Honor, we will close. We rest our case.
THE COURT: Y ou are not going to present any evidence?
MS. HOLMES: No, Y our Honor.

(Id. at 10:12-12:25).
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After gpproximately aten-minute recess, the hearing on the Application for Legd Feesresumed
and Freishtat went forward with the hearing solely upon the issue of whether his expenses were to be
deducted from the contingency fee or reimbursed in addition to the contingency fee. At the conclusion
of the hearing, the court oraly ruled that Freishtat was entitled to rembursement of the full amount of
expenses in addition to the 40% contingency fee. On November 4, 2003, an Order dlowing
Freishtat’ s gpplication, in full, was entered. The Order dlowing the Application for Legal Feeswas
subsequently appeded to the United States Digtrict Court for the Digtrict of Maryland by Blair Temps,
however, on December 5, 2003, Ms. Holmes filed a voluntary dismissd of the apped on behdf of Blair
Temps.

On November 20, 2002, during the pendency of the hearings on Freishtat’s Application for
Legd Feesand nearly three months after the entry of the Order granting the Trustee' s Amended
Settlement Motion with Shaw Pittman, Shirley Blair commenced the aforementioned ma practice action
agang David Freishtat and Freishtat & Sandler in the Superior Court of the Didrict of Columbia (the
“Madpractice Action”). Count | of the four-count complaint aleges legd mapractice and breach of
fiduciary duty, Count Il dleges breach of contract, Count 111 aleges negligent misrepresentation and
Count 1V dleges fraudulent misrepresentation. The complaint chalenges the qudity of service rendered
by Freishtat in connection with the Shaw Pittman Litigation. More specificaly, the complaint states that
Freishtat represented both Blair Temps and Ms. Blair, individudly, in the Shaw Fittman Litigation and

dlegesthat Freightat failed to gppropriately advise Ms. Blair of the terms and tax implications of the
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settlement.X® In the complaint, Ms. Blair argues, among other things, that the Shaw Pittman Settlement
Agreement was unfair in that it did not address Ms. Blar' sindividua rightsin the litigation.
Additiondly, Ms. Blair dleges that Freishtat presented an erroneous and mideading expert report on
the economic damages sustained by Blair Temps due to Shaw Pittman’s aleged madpractice and that
Freishtat induced Ms. Blair to sign the Shaw Pittman Settlement Agreement. Upon notice by the
Defendants, the Malpractice Action was removed to the United States District Court for the Digtrict of
Columbia pursuant to 28 U.S.C. § 1334(b) where it currently is pending (and stayed pending the
resolution of the instant adversary proceedings).!’

In response to the commencement of the Ma practice Action, Freishtat commenced the above-
captioned declaratory actions on February 19, 2003. Count | of the complaints seek a determination
that Ms. Blair is barred from taking a pogtion in the Mapractice Action that is different from her
position in this court and Count 11 seeks a determination that the Mapractice Action is barred by the
doctrines of collatera estoppe and res judicata. Essentidly, Freishtat argues that Shirley Blair,
individudly, and Blair Temps are precluded by the doctrines of judicid estoppd from bringing any
malpractice clams againgt Freishtat (whose employment was approved by this court and whose fees
were aso gpproved by this court) for services rendered in Freishtat’ s capacity as specid counsd to the

Chapter 11 Trustee in the bankruptcy case of Blair Temps. The complaints argue thet the clams

16 Paragraph 9 of the Superior Court complaint sates: “At dl times referenced herein,
Defendants and Plaintiff entered into an agreement, whereupon Defendants agreed to represent
Paintiff’s persond interest againgt Shaw Pittman.”

1 Freishtat filed a Complaint for Declaratory Relief in the Chapter 13 bankruptcy case of
Shirley Blair and in bankruptcy case of Blair Temps, Adversary Proceeding Numbers 03-01065 and
03-01066, respectively. The complaints seek the same declaratory relief.
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dleged by Ms. Blair in the Mdpractice Action “are completely inconsistent with proceedings, positions
and decisions made by this Court in the administration of Debtors bankruptcy estates and therefore are
barred by the doctrines of judicia estoppd, resjudicata and collaterd estoppd.” Accordingly, the
complaints ask this court to declare that the Malpractice Action commenced by Ms. Blair is barred
under various preclusion doctrines. Ms. Blair and Blair Temps filed a double-captioned answer to the
complaints for declaratory relief and soon thereafter, Freishtat filed motions for summary judgment.

After aninitid hearing upon the motions for summary judgment held on December 1, 2003, the
court denied the motions without prgjudice, deferring to the United States Digtrict Court for the Digtrict
of Columbiafor adetermination in the Mapractice Action. However, upon motion for reconsideration
filed by Freishtat and after reviewing an Order of the United States Didtrict Court for the Didtrict of
Columbia attached thereto, this court granted the motion to reconsider and reset a hearing on the merits
of the motions for summary judgment.’® On June 22, 2004, a hearing was held upon the motions for
summary judgment and the court took the matters under advisement.

| SSUE

Theissue on which summary judgment is sought is whether Shirley Blair, individudly, is

precluded by the doctrines of res judicata and judicid estoppd from bringing any mdpractice cams

18 The Order entered by the United States District Court for the District of Columbiaon May 8,
2003 provides, in part:

ORDERED, that al proceedingsin this case are stayed until the United States
Bankruptcy Court for the Didtrict of Maryland rules upon the Complaint for
Declaratory Rdief currently pending in the matters syled asIn re Shirley

Blair, Chapter 13 Case No. 99-20539-DK and Inre: Blair Temporaries and
Saffing, Inc., Chapter 11 Case No. 99-1-5565-DK (collectively, the “Maryland
bankruptcy actions’).
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agang Freshtat for facts and matters arising out of the services rendered in connection with the Shaw
Pittman Litigation? For the following reasons, the court determines that summary judgment is proper
and that Ms. Blair is barred from asserting claims of mapractice againgt Freishtat.

SUMMARY JUDGMENT STANDARD

Under Federa Rule of Civil Procedure 56(c), made applicable to bankruptcy cases by Federd
Rule of Bankruptcy Procedure 7056, summary judgment is appropriate only if thereis no genuine issue

of materid fact and the moving party is entitled to judgment as a matter of law. See Lujan v. Nationd

Wildlife Federetion, 497 U.S. 871, 883-84, 110 S.Ct. 3177, 3186, 111 L.Ed.2d 695 (1990); Sylvia

Dev. Corp. v. Cavert County, Maryland, 48 F.3d 810, 817 (4th Cir. 1995). In considering a motion

for summary judgment the court must view dl permissible inferences in alight most favorable to the
non-moving party. See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587-
88, 106 S.Ct. 1348, 1356, 89 L.Ed.2d 538 (1986). Summary judgment is gppropriate only if, taking
the record asawhole, arationd trier of fact could not possibly return averdict in favor of the non-

moving party. Seeid.; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 2510,

91 L.Ed.2d 202 (1986). To preval on amotion for summary judgment, the moving party must
establish the absence of genuineissues of materia fact and that he or sheis entitled to judgment asa

meatter of law. Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S.Ct. 2548, 2552, 91 L.Ed.2d

265 (1986). If the moving party carries its burden, the nonmoving party may not rest on the alegations
in hisor her pleading, but must produce sufficient evidence that demondirates that a genuine issue exists

for trid. 1d. at 324; see dso Young v. Federa Deposit Ins. Corp., 103 F.3d 1180, 1186 (4th Cir.

1997).
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ANALYSIS
In determining the preclusive effect of find orders, the test iswhat preclusive effect would be
afforded by the court that entered the underlying judgment or order applying the law of the jurisdiction

governing such underlying judgment or order. Albano v. Norwest Financid Hawalii, Inc., 244 F.3d

1061, 1063 (9th Cir. 2001). The underlying Orders applicable to this case were entered by this court
upon causes governed by the federd law set forth in the United States Bankruptcy Codel® Therefore,
the gpplicable law governing the question of the preclusive effect of these Ordersisthe federd law as
goplied in the Fourth Judicid Circuit.

Under the principles of res judicata, “once a matter--whether a clam, anissue, or afact-- has
been determined by a court as the basis for ajudgment, a party against whom the claim, issue, or fact

was resolved cannot relitigate the matter.” 1n re Microsoft Corp. Antitrust Litigation, 355 F.3d 322,

325 (4th Cir. 2004). Asthe Fourth Circuit Court of Appeals has noted, “judicid efficency and findity
have demanded such apolicy.” 1d. Such later dlam is precluded when: 1) the prior judgment was fina
and on the merits, and rendered by a court of competent jurisdiction in accordance with the
requirements of due process, 2) the parties are identicd, or in privity, in the two actions, and 3) the
clam in the second maiter is based upon the same cause of action involved in the earlier proceeding.

See Grausz v. Englander, 321 F.3d 467, 472 (4th Cir. 2003)(dting In re Varat Enters., Inc., 81 F.3d

1310, 1315 (4th Cir. 1996)).

In Grausz v. Englander, aformer Chapter 11 debtor filed alegal madpractice action in Maryland

1% The Amended Settlement Motions were granted pursuant to 11 U.S.C. § 363(b) and the
Application for Legal Feeswas granted pursuant to 11 U.S.C. § 330.
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date court againg the law firm that represented him in his bankruptcy case. The defendant law firm
removed the ma practice action to the United States Didtrict Court for the Didrict of Maryland and
soon theresfter, filed amotion to dismiss or, in the dternative, motion for summary judgment on the
grounds that under res judicata principles, the bankruptcy court’ s find fee order approving the law
firm' sfees barred a subsequent malpractice clam. 1d. at 471. After conducting a hearing on the
motion for summary judgment, the District Court ruled from the bench that principles of res judicata
barred the mapractice clam. An Order granting the motion for summary judgment was entered and
the debtor appeded the Order. On apped, the United States Court of Appedls for the Fourth Circuit
affirmed the Order of the Digtrict Court barring the ma practice action on grounds of res judicata.

In Grausz, the first eement of res judicata was not contested. The parties agreed that the

bankruptcy court’sfina fee order gpproving the law firm’s second and find fee application was afind
judgment on the merits. Id. Asto the second eement, the debtor argued that he was not a party in
interest to the fee gpplication proceeding because a that point in his bankruptcy case, atrustee had
been appointed to adminigter the bankruptcy estate. The Fourth Circuit regjected this argument and held
that a“party in interest”in the bankruptcy context “is one who has a pecuniary interest in the distribution
of assetsto creditors.” Id. at 472-473. The Court reasoned that if the law firm’slegal fees were
reduced or disallowed, there would be more money in the estate to pay the nondischargesble priority
clams, thereby reducing the debtor’ s persond ligbility. 1d. Accordingly, the Court determined the
debtor to be a party ininterest and found “an identity of partiesin the fee proceeding and the
mapractice case” 1d.

The third ement of res judicata was addressed by the Grausz Court at some length. The
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Fourth Circuit recognized that while no smple test exists to determine whether claims are based on the
“same cause of action” for preclusion purposes, generdly, clams are consdered part of the “same
cause of action when they arise out of the same transaction or series of transactions, or the same core
of operativefacts” |d. at 473 (dting Varat, 81 F.3d at 1316). The “core of operative facts’ identified
in Grausz were the same in the fee application proceeding and the malpractice action, i.e., both actions
related to the nature and qudlity of legd services provided to the debtor by the defendant law firm in
connection with the bankruptcy case. 1d. When making a determination on the firm’sfee gpplication in
the bankruptcy case, the bankruptcy court was required “to consider the nature, the extent, and the
vaue of such services’ before awarding fees pursuant to 11 U.S.C. 8 330(8)(3). 1d.; 11 U.S.C. §
330(a)(3). The Fourth Circuit reasoned that by granting the law firm’s fee application, the bankruptcy
court impliedly found that the firm’ s services were acceptable throughout its representation of the

debtor. 1d. Consequently, the third dement for clam precluson was met.

In addition to addressing the three dements of clam preclusion, the Grausz Opinion provides
an andysis of whether 1) the debtor knew or should have known before the concluson of the fee
goplication proceedings whether amapractice clam was likely and 2) whether the fee proceeding in
the bankruptcy court provided the debtor with an effective forum to litigate his malpractice clam. Id. at
474. The Fourth Circuit answered both questions in the affirmative and stated that the debtor could
have objected to the law firm’ s fee gpplication and *included with his objection aclam for affirmative
relief on account of the firm’s dleged mapractice” 1d. The Fourth Circuit concluded its Opinion by
dating that if the debtor could pursue a ma practice clam and obtain ajudgment after the find fee order

was entered, such judgment would undermine the vdidity of the fee order and would further undermine
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the “fundamentd purposes of the doctrine of resjudicata * preventing inconsstent decisions, [and]

encourag[ing] reliance on adjudication.’” Id. at 475 (quoting Bay State HMO Mamt., Inc. v. Tingley

Sys.. Inc., 181 F.3d 174, 181 (1st Cir. 1999).

Thefacts of the ingtant case as set forth in this Memorandum of Decison are Smilar to the facts
in Grausz v. Englander. In fact, the facts and procedura posture of this case establish two grounds on
which summary judgment may be granted based upon the doctrine of res judicata. Thefirg isthis
court’ s gpprova of Freishtat’ s 40% contingency fee on August 29, 2002 and the second isthis court’s
gpproval of the Shaw Pittman Settlement Agreement, as reflected in Orders entered in the Chapter 11
Blair Temps case and the Chapter 13 case of Ms. Blair on August 23, 2002. The court will address
the implications of the Order gpproving Freishtat’ s 40% contingency fee firdt.

At the hearing held to consder Freishtat’ s motions for summary judgment, counsd for Blair
Temps and Shirley Blair conceded that under the reasoning of Grausz v. Englander, 321 F.3d 467 (4th
Cir. 2003), Freishtat’ s motions for summary judgment were meritorious asto any mapractice clams of
Blair Temps againgt Freishtat as a consequence of the find Order approving Freishtat’s Application for
Legd Fees. (Tr. of 6/21/04 Hr' g at 15:1-7). However defendants argued that summary judgment was
not gppropriate as to the asserted rights of Shirley Blair againgt Freishtat. In her opposition to
Freishtat’s motion for summary judgment, Ms. Blair argues that res judicata does not bar the
Mad practice Action because she was not a party to the fee arrangement between Trustee Nesse and

Freshtat. Ms. Blair states that the objections she raised to the Application for Legd Feeswere as
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president of Blair Temps and were not her personal objections®® Moreover, Ms. Blair sates that the
Order entered on August 28, 2002 was only an interim order subject to further review and adjustment,
therefore, the first dlement or res judicata cannot be met. For the following reasons, the court
disagrees with Ms. Blair' s assertions.

Fird, the court determines that the Order entered on August 29, 2002 isa“find order” under
the circumstances of this case. “The question of whether a particular order granting compensation is
interlocutory or find necessarily depends upon the circumstances of the case” In re Dahlquidt, 751
F.2d 295, 297 (8th Cir. 1985). Here, while the Order only granted partid rdlief, it was afinal Order as
to the 40% contingency fee to be received by Freishtat. The Order resolved dl of the issues pertaining
to the 40% contingency fee and the only remaining issue to be determined was whether the 40%
included the reimbursement of expenses or whether expenses would be reimbursed in addition to the
contingency fee. Furthermore, the Order Allowing Find Payment of Reimbursement of Expensesto
Freishtat entered on November 4, 2003 concluded al matters relating to Freishtat’'s Application for
Legd Feesand isundigputably a“find order” for purposes of resjudicata. In fact, this Order was
gppeded to the United States Didtrict Court for the Digtrict of Maryland by Ms. Blair; however, she
subsequently withdrew the apped.

Second, the court finds that there is sufficient identity of partiesin the fee gpplication
proceedings and in the Mapractice Action. Asdready stated, Ms. Blair and her counsdl participated

in the hearing on August 19, 2002, at which the court considered Freishtat’s Application for Legd Fees

20 The opposition to Freishtat’s Application for Legd Feesfiled by Ms. Blair on behdf of Blair
Tempsis entitled: “ Shirley Blair's Opposition To Specid Counsd’s Application For Approva Of Legd
Fees And Reimbursement Of Advanced Costs And Expert Fees.”

24



and opposition thereto. In fact, present at the hearing were Ms. Blair, her Chapter 13 counsel (Ms.
Rucker) and Ms. Holmes, who aso introduced hersdlf to the court as representing Ms. Blair despite
being counsd of record in the Blair Temps case?® As the sole shareholder of Blair Temps, Ms. Blair
had afinancia interest in the outcome of the hearing because a reduction in the fees received by
Freishtat would mean more money available to the estate and, consequently, available to Ms. Blair
upon satisfaction of the dlowed clams of the estate. In fact, the court specificaly determined that Ms.
Blair had standing to participate in the hearing on August 19, 2002 due to her pecuniary interest in the
Blar Temps case?? While Ms. Blair argues that the amended opposition to the Application for Legal
Feeswasfiled by Ms. Blair on bendf of Blair Temps, such adistinction does not change the fact that

Ms. Blair, individudly, had a pecuniary interest in the outcome of the fee gpplication proceeding and as

2L At the hearing, Sunanda Holmes introduced hersdlf to the court as: “ Sunanda Holmes, on
behdf of Shirley Blar.” See Tr. of 8/19/02 Hr' g at 4:17-18. Donna Rucker aso entered her
gppearance on behdf of the debtor, Shirley Blair. 1d. at 4:15-16.

22 At the August 19, 2002 hearing, Ms. Rucker stated that Ms. Blair had no objections to the
terms of the Shaw Fittman Settlement Agreement. Id. at 7:1-3. Putting aside the issue of find gpprova
of the Settlement Agreement, the court turned to Freishtat’s Application for Legal Fees. At that point
in the hearing, Trustee Nesse explained to the court that there was a disputed claim in the Blair Temps
case that if determined to bein excess of $7 million, would result in insufficient funds to pay that dlaim,
the adminigrative expenses, the priority clams and dl of the other unsecured clamsin the Blair Temps
bankruptcy estate. |d. at 8:1-9:12. However, if the disputed claim was determined to be $4 million,
then dl dlowed damsin the Blair Temps case would be paid in full and the surplus would be
digtributed to the sole shareholder of Blair Temps - Shirley Blair, for digtribution to her Chapter 13
estate. 1d. at 8:18-9:12. Accordingly, the court found that Ms. Blair had standing to object to
Freishtat’s Application for Legal Fees. Id. at 9:6-11. Ms. Holmes, representing Ms. Blair, then
described Ms. Blair's objections to Freishtat’s Application for Lega Fees, or more specifically, to the
reimbursement of Freishtat’ s expenses in addition to the 40% contingency fee. Id. at 9:16-11:1. The
hearing concluded with an agreement by the parties that Freishtat’s Application for Legd Feesbe
partialy approved as to the 40% contingency fee subject to alater determination as to whether such
amount included the reimbursement of expenses. 1d. at 95:9-96:2. Ms. Holmes specifically stated “I
believe we have no objection, Y our Honor.” Id.
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the Fourth Circuit determined in Grausz, such an interest made Ms. Blair a party in interest to such

proceedings. Accordingly, the second lement of res judicatais stisfied.

Third, the court finds that the proceedings related to the Application for Legal Feesand Ms.
Blair's Mapractice Action arise out of the same “core of operative facts” Both proceedings relate to
the nature and qudity of legal services rendered by Freishtat in connection with the Shaw Pittman
Litigation. Smilar to thefactsin Grausz, the August 19, 2002 hearing on Freishtat’ s Application for
Legd Feesincluded an inquiry into the qudity of service provided by Freishtat. Ms. Blair was present
at the hearing (and represented by counsel) and she did not oppose the entry of an Order granting the
Application as to the contingency fee to be received by Freishtat. Again, as the sole shareholder of
Blair Temps with a pecuniary interest in the outcome of the fee proceedings, Ms. Blair had standing to
object to the qudity of service provided by Freishtat, she actively participated at the hearing on August
19, 2002 and she chose not to object to the entry of an order granting the Application for Legal Fees
as to the 40% contingency fee?® Accordingly, the court finds the third dement of res judicata is
stisfied.

Additiondly, the court will address the considerations the Fourth Circuit addressed in Grausz
concerning whether the debtor knew or should have known before the fee proceeding ended that a
malpractice clam existed and whether the bankruptcy court provided an effective forum to litigate such
aclam. Inthiscase, the court findsthat Ms. Blair knew or should have known of the likelihood of a

mal practice clam againgt Freightat by the time the hearing was held on August 19, 2002. Prior to that

23 |n fact, the court notes that Ms. Blair continued to participate during the subseguent three
additional days of tria upon Ms. Blair's objection to the reimbursement of Freishtat’ s expenses.
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hearing, Ms. Blair filed an oppostion on behdf of Blair Tempsto the Application for Lega Feesand
attached an affidavit to the oppodtion setting forth severd concerns with the terms of the Shaw Pittman
Settlement Agreement and the fees sought by Freishtat in connection with the Shaw PFittman Litigation.
Clearly, by this point, Ms. Blair was unhgppy with the settlement terms, or at least with the tax
consequences thereof, asthey reated to her, individudly. Moreover, Ms. Blair commenced the
Malpractice Action on November 20, 2002, just about three months after the Order approving
Freishtat’ s contingency fee was entered and while the evidentiary trid on the reimbursement of
Freishtat’s expenses was ill pending. Asin Grausz, the court determines that Ms. Blair could have
included in the opposition to the Application for Legd Fees any dleged clams of mdpractice aganst
Freishtat. Ingtead, at such time as Ms. Blair became unhappy with the results of the Shaw Fittman
Settlement Agreement (including the taxability thereof), she decided to pursue mapractice clams

agang Freishtat in another forum. Such subsequent litigation directly contradicts the principles of res

judicata as noted by the Fourth Circuit in Grausz, namely, judicid efficiency and findity.

A second basisfor granting Freishtat’ s motion for summary judgment is based upon this court’s
goprova of the Shaw Pittman Settlement Agreement, as evidenced by the Order Granting Amended
Motion for Approva of Settlement entered on August 23, 2003. As dready stated, the Amended
Settlement Motion was filed in the Chapter 11 Blair Temps case and adso in Ms. Blair's Chapter 13
case, to which Ms. Blair filed aresponse. As previoudy mentioned, the response to the Amended
Settlement Motion filed by Ms. Blar contained primarily admit/deny statements; however, the response
a0 provided that Ms. Blair had insufficient information to admit or deny that she waived any dams

that she may have againgt Shaw Fittman and that the settlement and waiver of such potentid clamswas
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in the best interests of the creditors of her Chapter 13 estate.® Nevertheless, at the hearing held on
August 19, 2002 to consider the Amended Settlement Motion, counsel for Ms. Blair (Ms. Rucker)
dated that Ms. Blair had no objections to the terms of the Shaw Pittman Settlement Agreement, other
than to the reimbursement of expenses sought by Freishtat. Soon thereafter, on August 23, 2002,
Orders granting the Amended Settlement Motions were entered in the Chapter 11 Blair Temps case
and in Ms. Blair's Chapter 13 case. For the following reasons, the court determines that the Shaw
Pittman Settlement Agreement gpproved by the court is entitled to res judicata effect and bars the
Malpractice Action commenced by Ms. Blar againgt Freishtat.

“A bankruptcy court's approva of a settlement order that bringsto an end litigation between

patiesisa‘find’ order.” Inre Gibratar Resources, Inc., 210 F.3d 573, 576 (5th Cir. 2000)(dting In

re Cajun Electric Power Coop., Inc., 119 F.3d 349, 354 (5th Cir. 1997); In re West Texas Marketing

Corp., 12 F.3d 497, 501 (5th Cir. 1994); In re Medomak Canning, 922 F.2d 895, 900 (1st Cir.

1990)). Such final orders are apped able as of right pursuant to 28 U.S.C. § 158. 1d. “A settlement
agreement gpproved and embodied in ajudgment by acourt is ‘entitled to full resjudicata effect.”” Id.

(quoting West Texas Marketing, 12 F.3d at 500). In this case, the Orders granting the Amended

Settlement Motions brought an end to the Shaw Fittman Litigation and neither Blair Temps nor Ms.
Blair appeded the Orders. Such Orders were final orders rendered by a court of competent
jurigdiction, thus, the first eement of resjudicata is satisfied.

Aswith the Application for Legd Fees, the court finds that the parties to the Settlement

Agreement and to the Madpractice Action are the same. Ms. Blair atended the initid settlement

24 See Footnote 7, supra.
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meeting and as part of the Settlement Agreement, she agreed to release dl causes of action against
Shaw Fittman. Additiondly, the Amended Settlement Motion was filed in Ms. Blair's Chapter 13 case
and aresponse was filed by Ms. Blair. In her response to the Amended Settlement Motion, Ms. Blair
dates that she hasinsufficient information to admit or deny that she, individudly, waived any clams that
she may have had againg Shaw Pittman. However, a the hearing held on August 19, 2002, Ms.
Rucker (on bendf of Ms. Blair) sated that dthough initidly Ms. Blair objected to the Settlement
Agreement because she was not represented by counsd at the signing of the agreement and because
she was misinformed of the tax implications of the settlement, Ms. Blar no longer objected to the terms
of the Settlement Agreement. Clearly, the second element of res judicatais met.

Asfor the third eement of res judicata, the court finds that the alegations asserted in the
Malpractice Action arise out of the same core of operative facts as the Shaw Pittman Litigation and
Settlement Agreement. Ms. Blair's malpractice action asserts that Freishtat failed to adequatdly
represent her in regards to her individua claims against Shaw Fittman. However, those dleged clams
were waived by Ms. Blair in the Settlement Agreement, which included ardlease by Ms. Blair of any
such clams. Both causes of action concern the terms of the Settlement Agreement and the impact of
the Settlement Agreement upon theindividud clams of Ms. Blair. Upon consderation of the
Settlement Agreement and the abandonment by Ms. Blair of any opposition thereto, the court granted
final approvad of the Settlement Agreement, including al of itsterms. Accordingly, the third element of
resjudicatais satisfied and consequently, the Mdpractice Action initiated by Ms. Blair is precluded.

In the dternative, the court finds that Ms. Blair is estopped from bringing the Mdpractice

Action againgt Freisthat based upon the doctrine of judicia estoppel. “Judicid estoppel, dso known as
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the 'doctrine againgt inconsstent positions,” and 'estoppd by admission,’ prevents ‘a party who
successfully pursued a postion in aprior legal proceeding from asserting a contrary podition in alater

proceeding.”” Chaney Enterprises Ltd. Partnership v. Windsor, 158 Md. App. 1, 40, 854 A.2d 233,

256 (Md. Ct. Spec. App. 2004)(quoating Gordon v. Posner, 142 Md. App. 399, 424, 790 A.2d 675
(Md. Ct. Spec. App. 2002)(cert. denied, 369 Md. 180, 798 A.2d 552 (Md. 2002)). The Court of
Specid Appeds of Maryland has explained that there are two important reasons for the doctrine of
judicid estoppd: firg, the doctrine "rests upon the principle that alitigant should not be permitted to
lead a court to find a fact one way and then contend in another judicid proceeding that the same fact
should be found otherwise;" and second, the doctrine ensures "the 'integrity of the judicid process by
‘prohibiting parties from ddiberatdly changing positions according to the exigencies of the moment.”” Id.

(quoting Gordon v. Posner, 142 Md. App. 425, 790 A.2d at 690). In Chaney Enterprises, the Court

of Specid Appeds recognized that courts typicaly consider three factors when deciding whether to
aoply the doctrine of judicid estoppd. Id. a 41. Thefird factor is“whether the party's later positionis
clearly inconagtent with its earlier postion;” the second factor is “whether the party succeeded in
persuading the court in the earlier matter to accept its position, so that judicia acceptance of the
contrary position in the later matter would creste the perception that one of the courts had been mided’
and the third factor is“whether the party seeking to assert the inconsstent position in the later matter
would derive an unfair advantage, or would impose an unfair detriment on the other party, from being
permitted to do so.” |d.

In this case, the origind schedulesfiled in Ms. Blair's Chapter 13 case contained no clam held

by Ms. Blair againgt Shaw Fittman. Nor was a cause of action againgt Shaw Pittman listed on Ms.
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Blair's Amended Schedule B, which wasfiled on February 16, 2000. It was not until December 20,
2002, after the Shaw Pittman Settlement Agreement was approved by this court, that Ms. Blair filed a
Second Amended Schedule B to include aclaim against Shaw Pittman for $8,000,000.00.2 Once one
consders the timeline of events as set forth in this Memorandum, it is clear that the Second Amended
Schedules B and C were an attempt to escape the preclusive effect of Ms. Blair’ sfalure to schedule an
individud clam againg Shaw Fittman in her origind schedules (and amended schedules). Having
previoudy testified to this court through her origind Schedule B and Amended Schedule B, which
schedules were Signed under penalty of perjury, that Ms. Blair had no cause of action against Shaw
Pittman, the doctrine of judicid estoppe prevents Ms. Blair from subsequently claming a cause of
action inconsstent with her representations to this court. Under the facts and circumstances of this
case, the court finds that the belated second amendment to Schedule B cannot alow Ms. Blair to
escape the estoppd effect of the inconsstent positions taken in the origina schedules and amended
schedules versus the subsequent mal practice action.

Asde from the effect (or lack thereof) of the Second Amended Schedules B and C, there are
other ingtancesin which Ms. Blair took positionsin this case incongstent with her later asserted clams
in the Ma practice Action. As recounted above, no document in the Chapter 13 case of Ms. Blair
indicates any representative role by Freishtat. Neither Ms. Blair, nor her Chapter 13 counsd, ever filed

anything indicating that Freishtat was representing Ms. Blair. Moreover, at the hearing held on August

%5 The Second Amended Schedule B dso included a claim againgt Freishtat in the amount of
$7,000,000.00, which claim could not be considered a pre-petition cause of action since it relatesto
post-petition activities. As Schedule B isalist of persond property as of thefiling of the petition
ingtituting the bankruptcy case (including intangible property such as causes of action), the “clam”
againg Freishtat was clearly erroneoudy added to the Second Amended Schedule B.
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19, 2002 upon the Amended Settlement Motions, Ms. Blair, by counsd, expresdy stated that she no
longer had any objection to the Shaw Fittman Settlement Agreement (which Agreement included her
persond waiver of rights), except asto the caculation of Freishtat’s compensation. It was only after
the Shaw Pittman Settlement Agreement was gpproved by the court, in part relying upon Ms. Blair's
representations to the court, and the money from that Settlement was received by Trustee Nesse, that
Ms. Blar commenced the Mdpractice Action againgt Freishtat complaining of the events surrounding
the Settlement Agreement. The assartions contained in the complaint commencing the Madpractice
Action are clearly inconsstent with the representations made to this court. Taking such incongstent
positionsis precluded under the doctrine of judicia estoppel for two reasons. firgt, a party should not be
permitted to lead a court to find afact one way and then contend in another judicid proceeding that the
same fact should be found otherwise; and second, the integrity of the judicid process must be protected

by prohibiting a party from “ddiberately changing positions according to the exigencies of the moment.”

Chaney Enterprises Ltd. Partnership v. Windsor, 158 Md. App. at 40.
CONCLUSION

Based upon the sequence of events as set forth herein, the court finds that the dements of res
judicata are met and that equity must prevent Ms. Blair from pursuing the dlegations of mapractice
agang Freishtat. The Orders gpproving Freishtat’ s application for legd fees and the Shaw Pittman
Settlement Agreement are find Orders rendered by a court of competent jurisdiction, the parties are
identica or in privity and the adlegations asserted in the Mdpractice Action arise out of the same series
of events asin the two bankruptcy cases. Alternatively, the court determines that the doctrine of

judicid estoppd precludes the Mdpractice Action. Accordingly, the motions for summary judgment
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filed by Freishtat are granted.

An Order in conformity with this Memorandum of Decison shdl be entered forthwith.
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End of Memorandum
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